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FEDERAL DEFENDANTS' MOTION TO DISMISS 

Federal Defendants United States of Ameiica, the United States Department of Justics 
he Drug Enforcement Administration, by and through undersigned counsel, hereby move 
ismissal of all claims pursuant to 12(bXl), 12(bX2), 12(b)(3), 12(b)(5) and 12(b)(6) of th 
ral Rules of Civil Procedure, for lack of subject matter jurisdiction, lack of personal 






estify to the matters stated therein. 




s thereof referted to m an affidavit 








mswers to interrogatories, or further 






provided in tliis rale, an adverse party may nc 






! adverse party's response, by 


affidavits or as otherwise provided in tliis rail 


s, must set forth specific facts 


showing that there is a genuine issue for trial. 


If the adverse party does not so 






party. 




.. Civ. P. 56(e);SeeFoxv.Stricldand. 837 F.2c 
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O DISMISS 

provided to the court." See Plaintiffs Amended Complaint ("Amended Compl") at fl XV, 



an regarding Plaintiffs background, w 



complexity to his confusing pleading 



mdant allegedly rel 
i{"DEA")agent. A 






FACTUAL BACKGROUND 



-al Defendants' Opposition to Plaintiffs Motion 
-er service of process. Specifically, Federal Civi 



United States Attorney's OfQce is not a copy of the complaint, but rather appears 1 
the amended complamt, which was only recently filed on August 1 , 2006. Thus, I 

In addition, the "complaint" was not addressed to the "civil process clerk" 
the United States Attorney to receive service of process. See Return of Service up 
States Attorney (Dkt. No. 10). See also Fed. R. Civ. P. 4(i)(l)(A) (service by mail 

States attorney"), hideed, it appears that the amended complaint was received in f 
of the United States Attorney's Office on Friday, June 30, 2006, and the return rec 
signed and returned by a mail room employee. See Return of Service upon the Ue 

Where a Plaintiff bringing suit against the United States, an agency of the 1 



lOugh he is proceeding 



Complaint is properly dismissed with prejudice. See discussion infra. 



sibility, and personal conduct." Ex.1. On October 23, 2003, the Chief of the F 
ement Unit of the DEA wrote to 



On February 20, 2004, the DEA processed Plamtiffs FOIA request, and rt 

withholdings to be FOIA Exemptions (b)(2), (b)(6), and (b)(7)(C), and Privacy A 
(i)(2)- Id- Defendant fiirther stated that it had referred eighty-four pages tooth j 






other background inl 
saw upon making tht 



On March 9, 2005, Plaintiff sent another letter to the "Director of Department of Justice 
(DEA)," stating in part: 



ation in relation to Special Agent Gary W. H 
ito my background mvestigation that was nol 



I/Records Management Unit of the DEA, again requesting the release of infonnaticn relating 
*laintifFs background investigation according to FOIA. See Ex. 9. 

lA request, releasing Plaintiffs three-page Psychological Evaluation in addition to materials 

viously released. See Ex. 10. Again, Plamtiff was advised of his right to appeal the agency's 

wnse to his FOIA request to the Office of biformation and Privacy ("OIP") of the DOJ. Id- 

At no time has Plaintiff filed an appeal with the OIP. See Declaration of PrisciUa A. 



I. STANDAMX 




ill comply with the b 
Rules of Civil Procedure. Jarrell v. Tisch . 656 F. Supp. 237, 2: 
Kemer . 404 U.S. 519, 596 (1972)); see also Brown v. Califano. 



proceeds ;prasc. See Razzoli v. Fed. Bi 




ence. See id.*' 

Applying these standards here demonstrates that PlaintifTs Amended Complaint should 
ismissed in its entirety. Plaintiff fails to establish a right to relief even when the facts as he 
!es them are accepted as tme.s' Accordingly, Plaintiff's Amended Complaint should be 



Individuals Are Not Proper Party Defendants in FOIA T.iti..aHon. 




ed Complaint names the Department of Justice, the Drug 
>n. Special Agent Eldred Earls, and Special Agent Gary W. Hart as 
aeienaams. t mere is not now nor has there ever been any Special Agent named Gary W. Hart at 

Entty[#14] at Attachment 1. Westfall Certification i The first paragraph of the Amended 

The body of the Amended Complaint mentions four other DBA employees: Patricia A. Murphy, 

Compl. at 1 Vn, and Katherine L. Mjrick, Amended Compl. at 1 X. Even if Plidntiff could sue 
individual government employees under the FOIA, which he cannot, he would still be required 
to serve process upon die individual employees, whether he was suing them in their official 



62 (D.C. Cir. 1990); Am. Fed'n of Gov't Employees v. Dep't of Comme 
{D.C.Cir.l990); Stebbins v. Nationwide Mut. Ins. Co.. 757 F.2d 364, 36( 
Thus, a FOIA requester must follow the agency's pubhshed regulations j 

[agency] regulations, [he] has failed to make a proper request under the I 



Here, Department of Justice regulations specifically provide that a plaintiff must file an 



C.F.R.§16.9(( 



im Clemmons, dated January 5, 2006, attached as Ex. 10.2' Rather than file an OIP 

r appeal to the Department of Justice/Drug Enforcement Administration" to the Chief 
/Records Management Unit of the DEA, as well as a second letter, purporting to be a 



19, 21 (D DC 1985). aff d 801 

Supp 1,2-3(DDC 1995). The Kay Court foi 



that right, of the time limits for filmg such a r 
piovisions containing general procedures pert 
more than adequately fulfilled the purposes b< 



f s February 20, 2004 letter to PlamtifT notified Plaintiff of his right of appeal, the 
i as Ex. 5. Accordingly, Defendant's letter "more than adequately" discharged 



;d with the OIP in the manner specified by the published regulations of the DOJ, nc 
within 60 day time period specified by 28 C.F.R. § 16.9, Plaintiff failed to exhaust 



es, thereby permitting direct judicial 



Watch V. U.S. Nat'l Observatory. 160 F. Supp. 2d 11 1, 1 13 (D.D.C. 2001) (stating : 

court reviews only the agency's failure to respond, and not the legal substance of a i 
under an appropriate FOIA exception. See id.; accord Hidalgo , 344 F.3d at 1259-6( 
that dismissal under Rule 12(b)(6) was proper where plaintiffs complaint raised sul 
issues not yet detennined by the FBI, and an OIP appeal merely dealt with the issue 



s no factual or legal ba 



Plaintiffs Amended Complaint seeks $: 



enjoining an agency ftom withliolding requested information 5 U.S.C. § (a)(4)(B); see als 
Jolmson V. Executive Office of tlie United States Attorneys . 310 F.3d 771, 777 (D.C.Cir.20i 

potential for injunctive relief only"). Indeed, under the FOIA, a plaintiff proceeding /ira se 



ee Kuffel . 862 F. Supp. at 



Plaintiff appears to allege tort claims, including: "slander," Amended Compl. UK VI 
Vm, XVm, "misuse or abuse of the plaintiffs information," Amended Compl. 1 VIH, 



subject-matter jurisdiction that the Unitt 



entertain suit. See United States v. Mitchell. 445 U.S. 535, 538 (1980); United Slaleii 
Sherwood, 3 12 U.S. 584, 586 (1941). hi the context of tort claims against the United 
FTCA represents a Imiited waiver of sovereign immunity. 28 U.S.C. §§ 1346(b) and 

sole available remedy is to piusue an action against the United States under the FTCA 
V. McNamara, 370 F. Supp. 2d 1, 10 (D.D.C. 2004). 

Plaintiff has named the DOJ, the DBA, and various individual federal employe 




leceit . ..." 28 U.S.C. § 2680(h); see also Council on American 
54n.3, 1156n.8(D.C. Cir 1985): Benvenuti v Dep't of Defmse 187 
1 5 (D.D.C. 1 997) (defamation is "srniply a broader term for slander 



Thus, plamtiffs allegations 






ceit." 28 U.S-C. § 2680(h). Accordingly, to the e] 



C. Plaintiff Failed to Exhaust His Administrative Re medies Under fhe F 



as identity theft and identity fraud may qualify as criminal conduct Indeed, PL 
rely on Utah cnimnal code and case law to support his identity theft, identity ft 

conduct IS squarely outside the realm ofthis Civil Court. See Co 
(holding that a "bare criminal statute," without more, d 
Liberally construing />rD se Plaintiffs attempt at pleadij 



DOJ for the incidents alleged by him to be violations of the FTCA, as was required by pubhshi 
agency regulations. See Declaration of BettieE. Goldman, attached as Exhibit 12. See also 2i 
C.F.R. § 14.2(a) (requiring FTCA plaintiffs to fust file with the agency a timely Standard Fom 
95 stating their claim); 28 C.F.R. § 14.2(b)(1) (requiring plaintiffs to submit FTCA claims to tl 

D. Venue Is Improper in the District of Columbia. 



Fs FTCA claims were properly exhausted, Plaintiff; 



§ 1402(b); Zakivav.U.S. . 2003 WL 21403767 at p. 4 ( 
itive events that constihite the gravamen of plaintiffs cl 



rv. PLAINTIFF'S PRIVACY ACT CLAIMS ARE BARRED . 

Plaintiffs Amended Complaint also purports to be bronght imder the Privacy Act. Sei 
Amended Compl. at 1 .^^ The Privacy Act of 1 974 is a limited waiver of sovereign immunity 

appear to Defendant that Plaintiff has made any specific Privacy Act claim anywhere in his 

United States Title Code [sic], Title 5, USC, Section 552a, Exemption (j)(2) pf the Privacy Ac 

Dura , 544 U.S. at 346. Accordingly, Plaintiffs Amended Complaint should be dismissed. Se 
Tripati . 759 F. Supp. at 4. 



Simpkinsv. District of Co 



Complaint cites 5 U.S. C. § 552a(j)(2), a provision which pn 
w enforcement systems of records from specified Privacy Ac 
3J regulations implementing 5 U.S.C. § 552a(j)(2) with respi 



lat any of PlaintifFs self-described FOIA claims may be 1 
nder the Privacy Act, see Amended Compl. at fl V, X, X 



require. See 5 U.S.C. 552a(f)M): see also Haase v. Sessions . 893 F.2d 370, 373 (D.C. Cir. 
1990); Hilly. U.S. Air Force. 795 F.2d 1067, 1069 (D.C. Cir. 1986).-!!' Adverse Privacy Act 
deteiminations by the DEA must be appealed to the OIP within 60 days. 28 C.F.R. 16.45(a) 
(implementing 5 U.S.C. § 552a(f)(4) by regulation stating procedures for appeal of adverse 






visions ofthe Privacy Act. SeeSU.S.C. §§ 552(a)(g)(l)(C), 552(a)(g)(l)(D). The 



"somewhat greater than gross negligence." Hm, 795 F.2d at 1070. The requirement is a 
formidable banier for plaintifTs. See Deters v. U.S. Parole Comm'n. 85 F.3d 655, 660 (D.C. C 
1996) (holding that willfuhiess has not been sho-wn where defendant did not exhibit "flagranti 




n the plaintiffs career [sic]," Amended Compl. at 1 
ne background check on Plaintiff in connection with hi 



y. See generally Amended Compl. R 



ig fees, "[s]hows signs of suspicious [sic] and fraud on behalf of tl 
ided Compl. at 1| XIH. Plaintiffs bald legal conclusion simply do( 
if showing Defendant's willfulness.- Notably, the Court is not ret 





"^ntifi 


rs] request." See, 


fees were 


» hi paragraph m of 1 
under Title VII of the Civi: 

pSffn"inot'^"legeea 

ofFededral Civil Rule 8(a; 
(2002) (requiring that a pl3 


1 Rights Act of 1 964, although this is far from clear because Plaintiff 
JU.S.C. §§2000e-16). See Amended Compl. at 1 m. Although, a 

lintiff give defendant fair notice of the basis of plaintiffs claims); but 
SOS U.S. App. LEXIS 5799, * 3 (D.C. Cir. Mar. 21, 2005) (holding 
to dismiss, a plaintiff in a Title Vn case must allege (1) that [he] is a 


member of a protected clas 
•the unfavorable action giv 



PLAINTIFF'S CLAIMS AGAINST THE INDryiDUAL DEFENDANTS SHOULD 
BE DISMISSED. 

A. The Court Lacks Personal Jurisdiction Over the Individual Defendants. 



lis Court lacks personal 



ti of establishing that personal juii: 



Is to specify his protected class. See Amended Compl. at f m. Nor does it appear from tt 
;ts alleged that Plaintiff was qualified for the position, because of "issues" which arose dui 
i background investigation. See id.; see also McDonnell D ouglas Corp. v. Green . 41 1 U.S 
2, 802 (1973). Plaintiffhas also failed to exhaust his axlministrative remedies. According 



I2(bXl). 



retahation agmnst him, see 5 U.S.C. § 



Protection Board); 5 C.F.R. § 1209.1, et seq. (regul 
Protection Board); see also Martin v. U.S. EPA . 27 
2002). Accordingly, dismissal of any such claun is 
12(b)(1). 



). Thus, the District of Columbia long-arm statute is the only bai 



omission outside the District of Columbia if he regularly does i 
substantial revenue from goods used or consumed, or services i 



Here, Plaintiff alleges thi 



Metal Indus. Co. v. Superior Court of Cal., 480 U.S. 


102(1987); a 




F.Supp. 500 (D.D.C. 1994). "Plaintiff s claim for r( 


:ftom the defend: 


contacts with the District of Columbia and his 'claim! 


.must bear so, 


ne relation to the 


District that are reUed upon to confer personal jurisdi. 


, by suing ager 


,de§13-423(b); 


- The Court of Appeals has cautioned that plain 
manufacture venue in the District of Columbia simplj 





54 (D.D.C.1986)." H,at 



lie Plaintiffs burden to 






ks personal jurisdiction 




Service Upon the Individual Defendants Is Improper. 

1 if this Court were to have long-ann jurisdiction, Plaintiff has failed to ■ 



: of ahode with some person of suitable age and discretion then resi 
m or by delivering a copy of the summons and of the complaint to 



the summons and complaint to the Washington, D.C., offices of the DEA. See Dkt. Nos. 4 i 
8. Neither individual defendant signed for the mailing, nor has Plaintiff presented any other 
evidence of personal service. Id. Nor is the address on the mailings the individual defendar 

the U.S. Attorneys Office to receive service of process on their personal behalf 

In addition to servmg the summons and complaint personally upon a defendant, a 
plaintiff must serve the summons and complaint within 120 days of filing the complaint. Se 
Fed. R. Civ. P. 4(m). In the present matter, the 120 days requirement for service of the 
complaint on any of the individual defendants expired on August 21, 2006. Because Plainti: 

Rules, the Court should dismiss this matter pursuant to Rule 12(b)(5). 




States V. General Motors Corp. . 518 F.2d 420, 441 (D.C. Cir. 1975)). A movant establishes a 
at 442. In the absence of evidence, a grant of summary judgment at this point "would be similar 



Respectfully submitted. 



RUDOLPH CONTRERAS, D.C.Bar #4: 




CERTIFICATE OF SERVICE 

ereby certify that on fliis 30"" day of August, 2006, a copy ( 



